From: HERT Dawn * DLCD <Dawn.Hert@dlcd.oregon.gov>

Sent: Thursday, June 15, 2023 12:55 PM

To: Tamra Mabbott <tmabbott@co.morrow.or.us>

Cc: JININGS Jon * DLCD <Jon.JININGS@dIcd.oregon.gov>; FOOTE Hilary * DLCD <Hilary.FOOTE@dIcd.oregon.gov>
Subject: PAPA#001-23 - Morrow County Comments

STOP and VERIFY This message came from outside of Morrow County Gov

Hello Tamra,

Thanks for taking the time to talk about the Percheron application submittal earlier this week. Just wanted to
follow up with some comments pertaining to the exceptions to Goals #3, #11 & #14. DLCD has reviewed the
application materials and wanted to provide you with comments as well as identify inconsistencies.

First, it appears that the appendices documents that you shared with DLCD staff was not included in the PAPA
Download. The application stated, “SEE PACKAGE OF APPENDICES UNDER SEPARATE COVER.” If you
or Stephanie could please download those onto our PAPA database, that would be great and ensure that we
have all the application materials.

Overall staff is concerned with the deficiencies in the application submittal and do not believe this application
submittal is complete. As promised, we wanted to provide you with some specifics:

o Goal 14 exception criteria in OAR 660-014-0040(3)(A) and (B) do not appear to have been
addressed. The text in the application incorrectly cites a different section of rule.
0 OAR 660-014-0040(3) To approve an exception under section (2) of this rule, a county must
also show:
* % %
(c) That Goal 2, Part Il (c)(4) is met by showing that the proposed urban uses are compatible
with adjacent uses or will be so rendered through measures designed to reduce adverse
impacts considering:
(A) Whether urban development at the proposed site detracts from the ability of existing
cities and service districts to provide services; and
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(B) Whether the potential for continued resource management of land at present levels
surrounding and nearby the site proposed for urban development is assured.

o0 Details on water resources is minimal. Additional information and analysis needs provided.
The applicant indicates that they are evaluating options for sourcing water supply to the site
for both potable water and industrial processing water that will amount to between 20 and 60
million gallons of total annual water use. Applicant states that water may be provided by the
Port of Morrow through a water service line extension for which a Goal 11 exception is being
requested, or through transfer of water rights from existing nearby water rights holders. The
application indicates that the latter option may have impacts to the ground and surface water
conditions in the immediate vicinity of the Project and that groundwater is becoming more
restricted in use. If the latter option is pursued, what are the anticipated impacts to ground
and surface water conditions in the vicinity of the project and how will such anticipated
impacts effect agricultural operations in the vicinity? If water service is provided by the Port
of Morrow, will such service detract from the utility’s ability to serve urban uses within their
district?

o Compatibility of this proposed use on the adjacent site uses. This is a very urban-large-
scale use being proposed in a rural area, the application does not identify assurances that
the proposed use will not negatively impact the adjacent properties/uses. The application
indicates that there are surrounding ‘ongoing agricultural operations’ and ‘pivots’, but it is
unclear from the narrative what farm uses are occurring in the vicinity of the project site or
what the potential impacts to such agricultural uses might be during construction or
operation of the proposed facility. Potential impacts from such things as traffic impacts on
farm equipment, noise impacts on livestock, and dust and litter impacts on crops, as well as
changes to air quality and water quality and quantity are commonly addressed in assessing
the compatibility of a proposed use with nearby agricultural operations.

o Goal 14 Exception criteria in OAR 660-014-0040(2). The application claims that a Goal 14 exception is
warranted because the use is an “economic activity that is dependent upon an adjacent or nearby
natural resource.” The application does not clearly explain what the “dependance on a natural resource
is.” This needs to be better defined. The application appears to assert that the “natural resource” is
land protected for farm use and that the use is “dependent” on the subject property because the
establishment of the use will provide a revenue stream that could help the other farmland remain in
production. We do not understand the rule to operate in this way.

e Goal 14 exception. Concerns that exception criteria in OAR 660-014-0040(3) are not adequately met,
including:

(a) Alternative area analysis — Insufficient detail regarding all other candidate lands, both within and
adjacent to existing UGBs within Morrow and Umatilla Counties. Only four sites mapped, others
categorically excluded. No sites in Umatilla County at all?

(b) EESE analysis does not consider impacts relative to other candidate sites.

(c) Managing stormwater and wastewater onsite through “evaporation and retention ponds”
requires more explanation in relation to potential impacts to air, water, energy, and land
resources.

(d) Water service discussions with the Port of Morrow does not meet the criterion for “likely to be
provided in a timely and efficient manner.”

(e) Criterion (e) is not addressed.

e The alternative analysis pursuant to OAR 660-004-0020(b) and OAR 660-014-0040(3)(a) needs to
recognize that:

1. There are large amounts of lands nearby the subject property that are not protected for resource
use. These areas include lands zoned for General industrial and Space Age Industrial, lands at
the former Umatilla Chemical Depot, as well as lands at, or owned by, the Ports of Morrow and
Umatilla.

2. There are large amounts of vacant lands inside existing Urban Growth Boundaries, Hermiston
and Umatilla in particular.

3. The application doesn’t appear to consider the expansion of an existing UGB as contemplated
by OAR 660-014-0040(3)(a).
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All of these areas listed above would seem to be able to meet the identified siting criteria. The
application must explain the other possible areas are not suitable to accommodate the use.
o Goal 11 exception case law:

0 Per Foland v. Jackson County, an exception to Goal 11 is needed when proposing to provide
water service to serve an urban use on rural land. However, the consideration of alternative
sites is not sufficiently detailed to demonstrate that the proposed site makes the most sense for
this data center, especially when considering that the source of necessary water to this site has
not been clearly established (there is a reference to potential service from the Port of Morrow,
but no firm commitment as far as we can tell)

Please include this email from my agency in the record for the upcoming public hearing proceedings. Also,
please let me know if you have any additional questions or concerns. DLCD plans to have at least one staff
person attend the Public Hearing on June 27%.

Take care and talk soon,
Dawn

Dawn Marie Hert

Eastern Oregon Regional Representative | Community Services Division
Pronouns: She/Her/Hers

Oregon Department of Land Conservation and Development

Eastern Oregon University, One University Blvd., Badgely Hall, Room 233A
LaGrande, OR 97850-2807

Cell: 503-956-8163 | Main: 503-373-0050

dawn.hert@dlcd.oregon.gov | www.oregon.gov/LCD
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